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LEGAL COMMENT:  COMMERCIAL USE OF DRONES 

 

Recently, the FAA has been attempting to regulate the commercial use of drones through an interpretation of its aircraft regulations. It has long 

been the law of the United States Supreme Court that an agency’s interpretation of its own regulations is given substantial deference by the courts. 

But there are several exceptions. If the regulation is clear, then there is no need for an agency interpretation, and the courts won’t consider one. If 

the agency has already interpreted the regulation in a certain way, they cannot “flip-flop” and offer an inconsistent interpretation later. If the 

interpretation is “clearly erroneous,” it will not be considered. The issue here is that the FAA is offering an interpretation on a regulation that does 

not even exist. Because the FAA has previously interpreted “aircraft” and “model aircraft” to be two separate things, the courts are not allowing 

the FAA to pigeonhole drones into the “aircraft” regulations—that would be an inconsistent interpretation and not subject to deference.   

We do know, however, that the FAA will come down with a regulation on drones—Congress is requiring it to. The FAA’s interpretation 

gives us a preview of what that regulation may look like. What we know is that the regulation cannot ban model aircraft of a certain size flown as a 

hobby. What we don’t know is what the FAA can ban. Congress is requiring the FAA to find a way to integrate non-hobby drones into the national 

airspace. That seems to indicate that there will not be a blanket ban. But expect significant restrictions. We cannot guess what those are, so we are 

advising our clients to take a conservative approach to commercial use of drones, if they want to take the risk of using them at all.  

The use of drones can provide many advantages to our clients (for example, saving the expense of erecting scaffolding, reducing required 

manpower and minimizing the risk of personal injury), and we believe that our construction clients may be in a bit of a better position with drone 

use than certain other industries. As opposed to a drone that needs to deliver a product across cities, counties or states, a construction inspection 

drone (i) may stay on a single piece of private property (and perhaps within sightlines), and (ii) may remain small since it is not carrying goods. 

But, this issue is inviting litigation, which brings expense whether the FAA is successful or not. Our clients must be aware that they are taking on 

this risk and expense as well as the risk that their drone program may be shut down sometime in the next year depending on what the regulations 

bring. Our firm is continuing to monitor this issue closely, and we are available to discuss the integration of drones into your business. For more 

information, visit us at www.vedderprice.com/construction-client-services/. 
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